REMARKS/ARGUMENTS 



Claims 1-4 and 7-20 were pending in this application. According to the May 25, 2005 
Final Rejection, claims 7-14 were withdrawn from consideration and claims 1-4 and 15-20 were 
rejected. Applicant has amended claims 1,15, and 20 and added new claims 21-22. 
Accordingly, claims 1-4 and 15-22 are under consideration. Applicant maintains that the 
amendments do not introduce any new matter. 

Applicant respectfully requests this amendment be entered as it raises no new issues, and 
will place the appUcation in condition for allowance. However, if the Examiner is not persuaded 
that the application is now in condition for allowance, applicant respectfully requests this 
amendment be entered to place the appHcation in better condition for appeal. 

Amendment to Claims 1.15, and 20 

In response to the Examiner's objection to claim 1, apphcant has amended the claim to 
include a comma after the word surface. 

To further protect applicant's invention, apphcant has amended claim 15 to recite that the 
handle is coupled to "at least one of the ring, the support member, and the clip," rather than "at 
least one of the ring and the clip." Apphcant has similarly amended claim 20. 

Rejection of Claims 1 and 4 in view of McConnell et aL 

The Examiner rejected previously presented claims 1 and 4 as unpatentable, 35 U.S.C. 
102(b), in view of McConnell et al., patent 5,464,183, November 7, 1995 (heremafter 
McConnell). Beginnmg with claim 1, the Examiner indicated that McConnell teaches a cup 
holder 22 as recited by claim 1, and in particular, indicated that support member 44 of cup holder 
22 is the same as the support member of claim 1. In response to the Examiner's rejection, 
applicant has amended claim 1 to clarify apphcant's invention and in particular, to recite "a 
support member attached to the ring and having a portion that is substantially horizontal and that 
is configured to rest upon the shopping cart to provide vertical support for the cup." 

Contrary to amended claim 1, no portion of support member 44 is "configured to rest 
upon" a cart in order to provide vertical support for a cup. As illustrated in McConnell Figure 3, 
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only clip 28 (which the Examiner equated to the clip of claim 1) is "configured to rest upon" a 
cart. Support member 44 is only configured to connect ring 23 to clip 28. 

Arguably, the upper portion of clip 28 can be equated to the support member of claim 1. 
However, contrary to claim 1, the upper portion of clip 28 is not attached to ring 23 (which the 
Examiner equated to the ring of claim 1). As indicated, support member 44 is disposed between 
clip 28 and ring 23. In addition, there is no motivation to modify cup holder 22 so as to remove 
support member 44 and connect clip 28 directly to ring 23, thereby having a support member 
attached to the ring. In particular, ring 23 pivotally attaches to support member 44 through 
pivots 46. As described by McConnell, this arrangement of ring 23 pivotally attached to support 
member 44 is advantageous because it allows ring 23 and a drink disposed therein to remain 
level when tilting the cart onto which the cup holder is attached. (McConnell, column 7, lines 9- 
15). Modifying cup holder 22 so as to connect clip 28 directly to ring 23 would defeat this 
feature, which is contrary to the teachings of McConnell. 

Accordingly, McConnell fails to teach or suggest "a support member attached to the ring 
and having a portion . . . that is configured to rest upon the shopping cart to provide vertical 
support for the cup." As such, McConnell fails to teach or suggest claim 1 in addition to claim 4, 
which depends therefi"om. 

Rejection of Claims 2, 3. 15-18. and 20 in view of McConnell and Greenwood 

The Exammer rejected claims 2, 3, 15-18, and 20 as unpatentable, 35 U.S.C. 103(a), over 
McConnell in view of Greenwood, patent 5,857,601, January 12, 1999 (hereinafter Greenwood). 

Beginning with claims 2 and 3, the Examiner indicated that McConnell teaches a cup 
holder as recited by claim 1, but does not teach that the clip "is in the shape of an elongated 
hook," as recited by claim 2, and does not teach that the clip "further comprises a resilient 
member," as recited by claim 3. Here, the Examiner indicated that Greenwood teaches a cup 
holder 20 with a chp 21 that is in the shape of an elongated hook and that comprises a resiUent 
member, and further indicated that it would be obvious to modify the cup holder of McConnell 
to include the clip as taught by Greenwood for "the purpose of providing an alternative, 
mechanically equivalent means for resiliently attaching the cup holder to a cylindrical supporting 
member." 
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As illustrated in Greenwood Figure 2, Greenwood teaches a cup holder 20 that includes a 
clip 21 connected to a beverage receptacle 22. The Examiner appears to indicate that it would be 
obvious to replace clip 28 of McConnell with clip 21 of Greenwood, attaching clip 21 to support 
member 44 of McConnell. Apphcant respectfully submits, however, that such a combination is 
not applicant's invention as now recited by claims 2 and 3 because there is no " support member 
attached to the ring and having a portion . . . that is configured to rest upon the shopping cart to 
provide vertical support for the cup," as similarly described above for claim 1. 

In addition, applicant also respectfully submits that there is no motivation to modify the 
cup holder of McConnell so as to remove clip 28 and support member 44 and attach cUp 21 of 
Greenwood to ring 23 of McConnell because the resuUing cup holder is not "mechanically 
equivalent" to the original cup holder as taught by McConnell. Specifically, as discussed above, 
McConnell teaches a cup holder such that the ring is able to pivot as the cart moves, thereby 
allowing a retained drink to remain level. However, Greenwood teaches that when clip 21 and 
receptacle 22 are engaged, the receptacle is retained "in a fixed orientation relative to [the] clip." 
(Greenwood, column 5, lines 43-65). Accordingly, the above combination of McConnell and 
Greenwood would result in the cup holder of Greenwood no longer having the pivoting feature. 
However, this combination is not "mechanically equivalent" to the original cup holder as taught 
by McConnell aad defeats an intended feature of the McConnell cup holder. Accordingly, 
applicant also respectfully submits that there is no motivation to modify the McConnell cup 
holder as just described because such a modification is contrary to the teachings of McConnell. 
As such, claims 2 and 3 are nonobvious over McConnell in view of Greenwood. 

Txuning to claim 15, the Examiner indicated that McConnell substantially teaches the cup 
holder as recited by claim 1 5, but does not teach a handle. Here, the Examiner indicated that 
Greenwood teaches a cup holder with a handle and that it would be obvious to combine the 
teachings of McConnell and Greenwood, thereby obviating claim 15. In response to the 
Examiner's rejection, applicant has amended claim 15 to clarify applicant's invention. Claim 15 
now recites a cup holder comprising "a handle . . .; and a support member in addition to the 
handle . . . and having a portion that is substantiallv horizontal and that is configxired to rest upon 
the shopping cart to provide vertical supp ort for the cup." 

With respect to McConnell, the Examiner indicated that support member 44 is the same 
as the support member of claim 15. As discussed above, no portion of support member 44 is 
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"configured to rest upon" a cart in order to provide vertical support for a cup, contrary to 
amended claim 15. Arguably, the upper portion of clip 28 can be equated to the support member 
of claim 15. However, as indicated by the Examiner, McConnell does not teach a handle and as 
such, does not teach "a support member in addition to [a] handle," as claim 15 recites. 

As for Greenwood, the Examiner equated the support member and handle of claim 15 to 
the "tongue tab extension" 45 and "yoke head section" 26, respectively, of Greenwood. 
AppUcant respectfully notes that "tongue tab extension" 45 is different from the support member 
of claim 15. In particular, no portion of "tongue tab extension" 45 is "substantially horizontal." 
As Greenwood teaches, the tongue tab extension projects "downwardly from" the ring. 
(Greenwood, column 5, lines 12-13). In addition, as illustrated in Greenwood Figure 1, no 
portion of "tongue tab extension" 45 is "configured to rest upon" the cart in order to provide 
vertical support for a cup. 

As for "yoke head section" 26, apphcant respectfully notes that this section is not a 
handle. Rather, as illustrated in Greenwood Figure 1, this section appears to rest upon the cart to 
vertically support the cup holder. Accordingly, "yoke head section" 26 can at most be equated to 
the support member of claim 15. However, Greenwood does not teach "a handle" and as such, 
does not teach "a support member in addition to [a] handle," as claim 15 recites. 

Accordingly, because both McConnell and Greenwood fail to teach a cup holder with a 
handle and in particular, a cup holder with "a support member in addition to [a] handle", the 
combination of McConnell and Greenwood also fails to teach a cup holder with "a support 
member in addition to [a] handle," as claim 15 recites. At most, replacing clip 28 of McConnell 
with clip 21/tongue tab extension 45 of Greenwood, as indicated by the Examiner, only results in 
a cup holder with a support member, which is not applicant's invention as recited by claim 15. 
Accordingly, claim 15, in addition to claims 16-18, which depend therefi-om, are novel and 
nonobvious in view of McConnell and Greenwood. 

Turning to claim 20, it recites that the cup holder of claim 1 further comprises "a handle 
in addition to the support member." Claim 20 is novel and nonobvious in view of McConnell 
and Greenwood for the same reasons as set forth above for claim 15. 
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Rejection of Claim 19 in view of McConnelL Greenwood, and Levesque 

The Examiner rejected claim 19 as unpatentable, 35 U.S.C. 103(a), over McConnell in 
view of Greenwood and in further view of Levesque, patent 6,299,1 16, October 9, 2001 
(hereinafter Levesque). In particular, the Examiner indicated that McConnell substantially 
teaches the cup holder of claim 19 except for a handle and a protrusion, but that Greenwood and 
Levesque teach a handle and a protrusion, respectively, and that it would be obvious to combine 
the teachings of McDonnell, Greenwood, and Levesque. AppUcant respectfully submits that the 
combination of McConnell and Greenwood does not teach a cup holder with a handle, as 
described above. Applicant also respectfully submits that there is no motivation to combine the 
teachings of McConnell and Levesque. 

Applicant acknowledges that Levesque teaches a holder 10 that can be adapted to 
support a cylindrical object such as a cup, as indicated by the Examiner. As seen in Levesque 
Figures 1-3, ring 42 of holder 10 has no bottom. Accordingly, if using holder 10 to retain a cup 
in ring 42, the cup would be retained by either seating the rim of the cup "on the upper wall of 
ring 42 or on top wall 48 of protrusions 46," as taught by Levesque. (Levesque, column 3, lines 
31-34). Hence, protrusions 46 would act to retain a cup in the ring, preventing the cup from 
failing through the holder. 

Notably, as illustrated in McConnell Figure 3, cup holder 22 include fingers 48 that 
extend downward from ring 23. Each finger 48 includes a "horizontal support member 50 
configured such that the drink rests thereupon when the drink holder 22 is used." (McConnell, 
colimm 6, lines 19-27). Accordingly, the cup holder of McConnell already includes a 
mechanism for supporting a cup and as such, there is no need and thereby no motivation to add 
the protrusions of Levesque to the cup holder. Such protrusions would provide no purpose. As 
such, it is nonobvious to combine the teachings of McConnell and Levesque. Accordingly, 
McConnell, Greenwood, and Levesque fail to obviate claim 19. 

New Claims 21 and 22 

To fiirther protect applicant's invention, applicant has added new independent claim 21 
and new dependent claim 22, which depends from claim 21. Claim 21 recites in part a cup 
holder comprising "a fixed size ring" and " a clip fixably coupled to at least the ring". As 
indicated above, McConnell fails to teach or suggest a clip coupled to a ring. Rather, McConnell 
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teaches a cup holder 22 with a clip 28 coupled to a support member 44 that in tum is coupled to a 
ring 23. As such, McConnell fails to teach or suggest claim 21. 

As indicated above, Greenwood teaches a cup holder 20 with a cUp 21 connected to a 
beverage receptacle 22. Notably, Greenwood teaches that clip 21 is detachable from receptacle 
22, thereby allowing a user to grasp receptacle 22, detach it from the clip, and then reattach it to 
the clip. (Greenwood, colunm 2, 41-44; column 5, lines 43-52). Accordingly, Greenwood does 
not teach "a clip fixably coupled to at least a ring" and thereby also fails to teach claim 21. 

As for Levesque, claim 21 further recites that the clip comprises first and second arms 
that "are configured to provide a spring resistance . . the spring resistance applying a spring 
force to the shopping cart wall to contribute to maintaining the cup holder in the specified 
position." Notably Levesque does not teach a clip that provides spring resistance. Rather, as 
shown in Levesque Figures 1 and 5, Levesque teaches a mounting section 12 formed to create a 
U-shaped channel 30 that is placed over and secured to a wall, for example, using screws. 
Accordingly, Levesque also fails to teach claim 21. 

Claim 22 recites that the cup holder of claim 21 further comprises "a handle in addition to 
the support member." As indicated above, McConnell, Greenwood, and Levesque fail to teach 
or suggest, alone or in combination, a cup holder with "a handle in addition to the support 
member." Accordingly, McConnell, Greenwood, and Levesque also fail to teach or suggest 
claim 22. 

Since McConnell, Greenwood, and Levesque fail to teach or suggest applicant's 
invention as now set forth in amended claims 1-4 and 15-20 and new claims 21-22, applicant 
respectfully requests withdrawal of the Final Rejection, entry of this amendment, and favorable 
reconsideration and allowance of claims 1-4 and 15-22. 
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Applicant earnestly believes that this application is now in condition to be passed to 
issue, and such action is also respectfully requested. However, if the Examiner deems it would 
in any way facilitate the prosecution of this application, she is invited to telephone applicant's 
agent at the number given below. 



I hereby certify that this correspondence is being 
deposited with the United States Postal Service with 
sufficient postage as First Class Mail in an envelope 
addressed to: Mail Stop AF, Commissioner for 
Patents, P.O. Box 1450, Alexandria, VA 22313- 
1450, on September 28, 2005: 

Glen R. Farbanish 



Name of Person M; 
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Respectfully submitted, 




Glen R. Farbanish 
Registration No . : 50,561 

OSTROLENK, FABER, GERB & SOFFEN, LLP 
1 180 Avenue of the Americas 
New York, New York 10036-8403 
Telephone: (212) 382-0700 
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